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3) Brain Death and Cadaveric Organ Donation

Responsa Iggerot Moshe Yoreh Deah 2:174

R. Moshe Feinstein (Russia/U.S., 1895-1986)

Regarding the matter of heart transplants — 19 Tammuz
5728 [July 15, 1968]...

Regarding the question of a heart transplant for a sick
person which some doctors have begun to perform, I don’t
want to write at length with proofs and rationales and
analysis, for [this would be counterproductive], for it
[would] imply that this matter requires proofs because it’'s
not straightforward, and [people] will come to be lenient by
saying that one could challenge [some of these proofs]; and
even if [such challenges] are worthless, they will have
already weakened [the force of the law] since [people] will
say that the rabbis are divided on this issue and therefore
one may be lenient, God forbid. Therefore I set the issue
forth here [clearly and succinctly].

For the heart transplantation that some doctors have
begun to perform recently is absolutely the murder of two
individuals, for they actively kill the heart donor who's still
alive, not only according to Torah law which gives the
standard of death, but even according to the words of the
doctors, among whom there are those who tell the truth that
[the donor] is still alive, but due to their wickedness they give
no concern to his life, which is only of short duration , or
might even last a few days. And they also actively kill the
heart-diseased patient himself [in robbing him] of several
years’—or even decades’—worth of life, for its known that
many patients with heart disease live for many years, but
upon removing his heart and transplanting in him another
person’s heart, all of them have died shortly thereafter—
most of them within hours, some of them within a few days.
And even the one in Africa who'’s still alive after some six
months?, based on what I've heard they agree that he won’t
survive...

This is the responsum which should be publicized in this
language—no more and no less.

Section 1: And now we can discuss what you wrote in your
lengthy responsum... and I will indicate what [ think is
correct, in my humble opinion...

YR AYT I OB AR AW
17200 TR v 1omS 250 nSnwn 9273

wKRND 19O 257 nSnwna noRwn 933
SR T YYD onR BT 19N NN
"2 ,K9195031 M17303Y ATRTS TIRAD Yl
PIRT X791 99555 MR Sov oI AN
IO FIRT T O TRRY YRUnY YIS KN
K°KO 1% Spr% wIam 92 92 viws KOO
732 1T wopR $an 1373 PIw ax e
o P50 M3 oI 873307 D 1R
m250% maTona MK K P R Spr
™19 553 1o K91 vORIRT 1m3 937 neYRSY
3 555,

meYS oo % nenY 250 15w D
SORR W01 Y YT KW TINNT 7R3
2 357 wen MY M AKX 0PI PN
[ORIV TN T 0 9P P KD M NI Y
DROTIT 279 AR KOX A miaven b
KIT PUIP0 DYIRIK KT 0TTARY 8N U
ORTRS DRYIN PR Byl TYn Sax on
o3 .EM TR AR VY R PR KO DU
oY [3° v wnn ovhn 0TI oan
noMRa A9INR PR 0MY3 NTYY A 2Ry,
71377 PR 257 U910 RaTnY YIT v ,a5n
% mwnt 139 En POvhY AT ,0neT ot
S¥p RT3 ) 8910 KRR UK Sv 29 13
DR IR anYpy L oY Sv o 1Enm
AN TTIVY KPTIDKAY RS AKY L,000PIn
TRYOTN 73D, KT OOWTN OY T 1EYY
TS 19 TVBK RV YRVY 1N 09

KS 111 w52 fRenh v awK nEwnn I
JOPTIR I KRS mmp

310N 372 MM373 YOYRY2 ANy N Y

Yo 11227 AN 0Y127 711223 170 oK

oxo 1IN0 AN QYR ITTYY DD YT
s IV

1 Philip Blaiberg, who received the second successful heart transplant in Cape Town, South Africa on Jan. 2, 1968 and survived for 19

months.
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Responsa Iggerot Moshe Yoreh Deah 2:146
On the issue of indicia of death—24 Av 5730 [Aug. 26,
1970]...

Regarding what the doctors say that indications of life and
death are found in the brain, that if according to their
assessment the brain isn’t functioning [the patient] is
considered dead even if he’s still breathing... The truth is
that cessation of brain function isn’t death, since as long as
one is breathing he’s considered alive; rather the cessation
of brain function is what causes death since [the patient] will
stop breathing, and it’s possible that since he’s still alive
[before respiration actually ceases] that there are types of
drugs—either of those that are known to man or that are as-
of-yet unknown—that would cause the brain to function
again... Therefore it's clear that one who kills such an
individual is a murderer and liable for capital punishment...
for neither the Talmud nor the poskim mention that
indications of life are found in the brain, and it’s not possible
to say that nature has changed, for even in the time of the
Sages the brain worked as it does now and all human life
depended onitand even so one wasn’t considered dead upon
cessation of brain function, and so it’s clear that the same is
true in our time.

However, it's abundantly clear that the nose isn’t the organ
that gives life to a person, nor is it the organ on which life
depends. Rather the brain and the heart are the organs that
give life to a person and enable him to breathe via the nose,
and the nose is only the organ through which occurs the
respiration that comes from the brain and the heart, and we
have no indication of life other than nasal [activity] —even
though the nose isn’t what generates respiration—since we
cannot easily detect activity in the heart or abdomen and all
the more so in the brain. And the verse, “all that has the
breath of life in its nostrils,” isn’t referring to the [source] of
the breath of life—for that’s definitely not in the nose, but
rather [it's saying that] the breath of life that’s visible to us is
located in the nostrils, even if it's not visible in the larger,
moving organs or in the heartbeat or abdomen; and
therefore the matter of clearing the heap on Shabbat
depends only on nasal [activity].
contradiction to this from the passage from the Zohar cited
by the Hakham Tzvi, that the heart is that which gives life to
all the limbs...

And there’s no
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And [ don’t understand on what basis you concluded:

It emerges that for the Hakham Tzvi there is but one
indication of life and that is the heart, so according to
this an individual whose heart is beating is considered
alive and an individual whose heart has stopped is
considered dead, though without respiration the heart
cannot function causing [the individual] to die
immanently.

for this isn’t the intention of the Hakham Tzvi, but rather as
[ wrote above that the heart provides life-force to all the
organs... and even nasal respiration is [enabled by] the
heart, and when heart stops functioning completely all limbs
stop moving, and breathing through the nose stops as well.
But as long as the heart is functioning—even with great
weakness such that the rest of the limbs aren’t moving—Ilife
is still present in respiration, since the nose is the last organ
to cease...

Responsa Iggerot Moshe Yoreh Deah 3:132
Establishing the time of death—5 Iyyar 5736 [May 5, 1976]...

On the matter of determining when an individual is
considered dead, it's stated explicitly in the gemara Yoma
(85a) that if a building collapsed on an individual that we
clear the heap even on Shabbat and uncover enough to
examine his nose... for if they don’t detect any life upon
checking his breathing, he’s considered dead, but even if the
breathing is very shallow he’s considered alive, and one can
detect this with a feather or thin piece of paper placed by the
nose, for if it doesn’t move he’s assumed to be dead. But they
must perform this examination several times, as I explained
in Iggerot Moshe, Yoreh Deah 2:174 §2, in explaining the
words of Rambam, Laws of a Mourner 4:5, who wrote that
“one must wait a short time in case [the deceased] has only
fainted”, meaning the amount of time where it would be
impossible to survive without breathing...

All this is in reference to terminally ill patients who don’t
require a ventilator, but there are patients who can’t breathe
[independently] and are placed on ventilators, which enable
them to breathe even if they are already dead, since artificial
breathing doesn’t render one alive. [Regarding such
patients,] if there are no other indicia of life, for [the patient]
seems completely unresponsive—even to a pinprick—Ilike
the state referred to as “coma”, as long as the ventilator is
attached it’s forbidden to remove it from his mouth, lest he
is still alive and this will kill him. But if the ventilator stops
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working because the oxygen runs out [i.e., the ventilator uses
oxygen tanks which need to be replaced], they shouldn’t put
it back in his mouth for a short time—approximately 15
minutes, at which point if he’s no longer alive he will have
stopped breathing and they will be certain that he’s dead...

But all this is in reference to people suffering from a
disease, but regarding those who were injured in a car
accident or a fall from a window and the like, it may occur
that they can’t breathe due to the contraction of the nerves
near the lungs and respiratory organs, but after breathing for
some time by means of a ventilator these contracted nerves
will expand and they will begin to breathe independently.
Regarding these individuals, even if they can’t breathe
independently and no other indicia of life are visible, it’s
possible that they’re still not considered dead. And since you
say that there’s now a test with which expert doctors can
determine—by means of injecting [a radioactive nucleotide
solution] into the blood vessels—whether the connection
between the brain and the body has been severed, for if [the
radioactive solution]
the brain has no more bearing on the body and also that the
brain has lysed completely, and it’s as if the head was forcibly
severed from the body; if so, we must be stringent with such
a patient such that even if he’s completely unresponsive—
even to a pinprick—and even if he doesn’t breathe
independently at all, we may not determine that he is dead
until they perform this test. For if they see that there is a
connection between the brain and the body—even if he’s not
breathing—they should put the ventilator in this mouth,
even for a long time; and only when they determine by
means of this test that there is no longer a connection
between the brain and the body, then they may determine—
based on lack of independent respiration—that he is dead...

doesn’t reach the brain, it’s clear that
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4) Smoking and Public Health

Talmud Bavli Shabbat 129b

Shmuel said: The correct interval for bloodletting is
every thirty days; in middle age one should decrease
[the frequency]; at a [more] advanced age he should
again decrease [the frequency]. Shmuel also said: The
correct time for bloodletting is on Sunday, Wednesday
or Friday.. Why not on Tuesday? Because [on
Tuesday] the planet Mars rules at even-numbered
hours of the day.* But on Friday, too, it rules at even-
numbered hours! Since the masses are already
accustomed to [bloodletting on Fridays, we say that]
“the Lord protects the simpleminded.” [Psalms 116:6]
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*The hours as well as the months were thought to stand under the influence of planets which moulded their nature. The planet
Mars represented war and pestilence and retribution, whilst the even-numbered hours of the day were regarded as particularly

susceptible to disaster. This double combination was therefore very dangerous, and bloodletting might have serious results.

[from the Soncino translation]

Responsa Iggerot Moshe Yoreh Deah 2:49
On the issue of smoking cigarettes—7th day of
Channukah 5724 [1963].

It's certainly better to refrain from smoking
cigarettes because of the risk of illness, but to say that
it’s forbidden because of the prohibition of engaging in
dangerous activities—because the masses have
breached the issue, the Talmud (Shabbat 129, Niddah
31) says in such cases that “God protects fools”,
especially since there are numerous Torah scholars of
previous generations and our generation who smoke.
As aresult, even those who are stringent because of the
potential risk aren’t prohibited from offering a light or
matches to one who smokes because of the prohibition
of “[You shall place a stumbling block] before the
blind”.

Responsa Tzitz Eliezer 15:39

R . Eliezer Waldenberg (Israel, 1915-2006)

Whether there is a legal prohibition on smoking
cigarettes, and whether those in the same space as a
smoker have a right to prevent him from smoking on
grounds that [secondhand] smoke is harmful. Friday,
3 Adar 5742 [1982].

...Inlight of this, it’s clear without a shadow of a doubt
that that there’s no room to rationalize (as others wish
to do) and rule that because the masses have breached
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the issue of smoking, one should apply here the
rabbinic statement that appears in several places
regarding commonly accepted but potentially
dangerous activities: “But now that the masses have
breached the issue, ‘God protects fools’.” For this
statement applies only in cases where the foolishness
[of their behavior] hasn’t come to light and evidence
doesn’t contradict it, for many healthy people engage
in these activities and aren’t harmed. But in this case,
where especially in the past few decades scientific and
medical research has revealed shocking rates of
serious physical damage resulting from smoking, and
this awareness has sunk in to such an extent that many
great and powerful nations have issued government
regulations requiring warning notices on all cigarette
packages that the Surgeon General warns smokers that
smoking endangers their health.

And I'm currently reading a U.S. government report
from the Surgeon General that was publicized in the
media just this week stating that over 100,000
Americans will die this year from cancer because they
smoked cigarettes, and that smoking cigarettes is the
leading cause of death from cancer in the U.S., and that
there’s no more effective way for lower one’s cancer
risk than to stop smoking. If so, it's utterly absurd to
turn a blind eye to this and backhandedly absolve
[smokers] by saying that “God protects fools” applies
here.
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Food and Drug Administration v. Brown & Williamson Tobacco Corporation

(March 21, 2000)

Opinion — Justice Sandra Day O’Connor

... .The FDCA’s [Federal Food, Drug, and Cosmetic Act] misbranding and device classification provisions
therefore make evident that were the FDA to regulate cigarettes and smokeless tobacco, the Act would require
the agency to ban them. In fact, based on these provisions, the FDA itself has previously taken the position
that if tobacco products were within its jurisdiction, “they would have to be removed from the market
because it would be impossible to prove they were safe for their intended us[e].”. . .

Congress, however, has foreclosed the removal of tobacco products from the market. A provision of the
United States Code currently in force states that “[t]he marketing of tobacco constitutes one of the greatest
basic industries of the United States with ramifying activities which directly affect interstate and foreign
commerce at every point, and stable conditions therein are necessary to the general welfare.”. . . When
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Congress enacted these statutes, the adverse health consequences of tobacco use were well known, as were
nicotine’s pharmacological effects. . . Nonetheless, Congress stopped well short of ordering a ban. Instead, it
has generally regulated the labeling and advertisement of tobacco products, expressly providing that it is
the policy of Congress that “commerce and the national economy may be ... protected to the maximum
extent consistent with” consumers “be[ing] adequately informed about any adverse health effects.” Indeed,
the collective premise of these statutes is that cigarettes and smokeless tobacco will continue to be sold in the
United States. A ban of tobacco products by the FDA would therefore plainly contradict congressional
policy. ...
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