Pardes o110

Institute of Jewish Studies

1) The Case of the "Heartless Chicken"

Mishnah Hullin 3:1

The following [defects] render cattle terefah: If the esophagus
was pierced, if the windpipe severed, if the membrane of the
brain was pierced, if the heart was pierced as far as its cavity
thereof, if the spine was broken and the cord severed, if the liver
was gone and none of it remained, if the lung was pierced, or if
part of it was missing...

This is the rule: If such an animal [i.e, one with a similar
defect] could not survive, it is a terefah.

Responsa of R. Shlomo ibn Adret (ha-Rashba) 1:98

Barcelona, 1235-1310

...And if one should have misgivings and say, "Perhaps the Sages
were only speaking of the majority, for most animals who suffer
one of the defects that the Sages enumerated cannot survive,
butit's possible that a few of them survive [if they are] of strong
body and constitution." If so, you have annulled the rule of the
mishnah that "such an animal could not survive"... And if that's
the case, the fact that we have seen [that an animal with a
certain deformity] can survive indicates that such animals are
not terefot; its survival attests not only to [that specific animal's
status], but rather it permits both [that animal] and all similar
animals...

And should you respond: What can we do? We've already
seen with our own eyes that an animal with an extra leg can
survive for 12 months... [I would respond:] It's as if you were
testifying about something impossible that you had witnessed
it with your own eyes, or there is some other reason [behind
what you've seen]. So, too, here we would ask whoever would
testify [about an animal with an extra limb]: How do you know
that it was this animal that survived? Perhaps you forgot or
made a mistake, or perhaps you confused that animal with
another, since you can't testify that this animal was before your
eyes for 12 months straight...

Shulchan Arukh Yoreh Deah 40:4
If [an animal’s heart] is missing — whether it was removed or
due to illness — it is a terefah.
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Responsa Hakham Tzvi §74

R. Tzvi Hirsch Ashkenazi (Germany, 1658-1718)

There was a case of girl who opened the belly of a hen at the
edge of a table to remove its intestines, and a cat was waiting by
her underneath the table expecting to eat whatever fell to the
ground. And the girl claimed that she found no heartin the hen,
but her mother, the owner of the hen, said that it is possible or
even close to certain that the heart fell to the ground and was
eaten by the cat that was waiting there. But the girl stated, “I
didn’t throw anything to the cat except the spleen, but I didn’t
throw the heart to the cat.” And the chicken was fat and healthy,
with no defect or intestinal decay, and there was no discernible
trace of a heart that had wasted away or dissolved...

Response: All those who rule [that the hen is a terefah] are
mistaken, for it is obvious to anyone with a wise heart and a
brain in his head that it is impossible for any creature in the
world to live normally for even a moment without a heart. And
it’s impossible to construct a case in which [the heart’s] going
missing [would render the animal a terefah] unless one
slaughtered the animal immediately after one cut out its heart...
[Hence] the matter is clear, that the heart fell when the belly
was opened and the cat ate it...

Ibid. §77

...I had thought that no one called a scholar could have any
doubt that the life of every physical living creature is dependent
on his heart, and that when it expires, its owner expires too.
That was why I responded so briefly in my first responsum.
Now I see that a few of the wise men of this land have doubts
about this matter, and that it will be good to explain my words
and dispel the doubts that one scholar raised about my previous
answer. [ will respond according to the order of the manuscripts
that this scholar wrote...

Regarding what he wrote: “Perhaps someone will suggest that
this chicken, too, had deteriorated from a previous hearty
state.” Itis easy to invalidate this question since we know that
the heartis the seat of the life force, according to all opinions, as
we will explain further on, and the limbs cannot live or be
sustained without the life force and spirit that reside in the
heart it is therefore a nevelah...

And also that which he said that one may never contradict the
words of our Sages of blessed memory who said that this animal
is a terefah, this is not precise, for what contradiction is there to
their ruling that such an animal is a terefah? Rather, it is only
regarding the facts - that [our Sages] hold that [an animal] that
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this happened to cannot survive 12 months - that one can speak
of contradiction if people would come and testify against these
facts. And this is what Rashba strove to demonstrate in that
responsum, citing irrefutable proofs that one may not
contradict the words [of the Sages] about the reality that a
terefah cannot survive for 12 months, and that one who testifies
that he saw a terefah that survived for 12 months has testified
falsely, and even if several people come to testify to this, they
are [all] false witnesses... And I shall bring additional proofs
that one may not rely on miracles: even when witnesses have
come and contradicted that which we have received based on
the natural order, we say that they are false witnesses and the
natural order remains intact...

Kereti u-Peleti Yoreh Deah 40:4

R. Yonatan Eybeschiitz (Germany 1690-1764)

..Now we come to what R. Tzvi Hirsch Ashkenazi wrote in his
responsa §77 regarding a girl who was cutting open a hen, and
a cat was waiting by her underneath the table to eat what would
fall and the heart was not found. And he wrote at length about
this, and his words begin sweet but end bitter... For his
conclusion is that even if the hen were to be opened in front of
valid witnesses and they testified that they observed and there
was no heart, he ruled that they are false witnesses. And he
relied on the Rashba who wrote similarly regarding a [defective
animal that is certainly considered a terefah] that even if
[witnesses] testified that it had lived more than 12 months [we
dismiss their testimony].

But he has greatly overstated his case, for how can we
compare a lenient ruling to a stringent ruling? Rashba stated
this idea to be stringent — that one may not rely on their
testimony to nullify a biblical prohibition and thereby be lenient
regarding prohibited foods, but its unheard of to consider
witnesses false in order to eat a hen with no heart... Especially
since Rashba stated that we have a heritage and a tradition to
Moses from Sinai that a terefah cannot live more than 12
months, and even the laws of heaven and earth cannot
contradict this or sever the ties of the Oral Law... Butis there a
tradition or even a hint in the words of the Sages regarding this
matter [that an animal cannot live without a heart]? It is only
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based in his opinion on the study of nature and reality that it is
not possible for an animal to live without a heart... But is this
sufficient to contradict the law and the tradition? On the
contrary, we must not follow the reality of nature, but rather
only the Torah which is our inheritance, and so what if it
contradicts the laws of nature? ...

This is especially true since the foundation of the natural
sciences is built on experimentation: today there is one
consensus, but when people come who have observed the
opposite they retreat from their consensus and create a
different principle. And so it goes perpetually, until lately, based
on experimentation, they have utterly withdrawn from all the
theories of Galen, Aristotle and the like and chosen new theories
and principles.
testimony due to a scientific principle in order to permit a
terefah or suspected terefah? ...

If so, how can we contradict witnesses’

Itis clear that sometimes the heart dissolves and goes missing,
but there is another organ which in appearance is completely
dissimilar to the heart... though like the heart it contains
chambers and the like, so that the seat of life is located there and
it can sustain both cattle and bird, but in cattle [such an organ]
would be discernible due to its size, but in a bird it is of
insignificant size... so that it would be considered one of the
many small pieces of flesh which we find when cutting open a
bird... If so, how could we think to permit [an animal whose]
heart had gone missing, perhaps it had such an organ within it
and no one noticed? And this is certainly what the poskim
[intended when they] wrote that [an animal whose] heart went
missing is a terefah: they certainly knew that it is impossible to
live without a heart, but they had in mind such a case...
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2) Concern for Premature Burial

Mishnah Yoma 8:7

If a building collapsed on a person and it is uncertain whether he
is there or not, or uncertain whether he is alive or dead, or
uncertain whether he is a heathen or a Jew, we must clear the heap
for him; if he is found alive, we [continue] clearing, but if he is
found dead, we leave him.

Talmud Bavli Yoma 85a
Our Sages taught: How far must one examine? Until his nose; and

there are those who say: Until his heart...

R. Pappa states: The debate concerns only a case where [the
victim is uncovered] from the feet up, but where [he’s uncovered]
from the head down, all admit that once you have examined up to
his nose you don’t need to examine any further, for it is written:
"All that has the breath of life in its nostrils." [Gen. 7:22]

Tractate Semahot 8:1

One may go out to the cemetery to inspect the deceased for three
days [following the burial], and this is not considered [emulating]
the ways of the Amorites. And there was a case where they
checked on the deceased [and discovered that he was alive], and
he lived for another twenty-five years and then died. [It also
happened to] another individual, [who] subsequently fathered five
children and then died.

Responsa Hatam Sofer Yoreh Deah §338

R. Moshe Sofer (Hungary, 1762-1839)

You asked me about a town in which the doctor is a kohein, and
according to the practices of the country the deceased may not be
buried until he is examined by a doctor to confirm that that his soul
had departed, if it's permitted for the kohein to enter [into a house
with] or even touch [the deceased] in order to examine [it]. And
you wanted to permit this, based on two factors: a) If the previous
generation permitted delaying a burial—which is the subject of
both a positive commandment [to speed the burial] and a
prohibition [not to leave the body overnight]—out of a concern for
saving lives, so, too, we may permit [the kohien to perform the
examination]; b) We may rely on Responsa Beit Yaakov who
considers whether a kohein is permitted to enter into [a house
with] a dying individual.

When I read these words coming from a great individual such as
yourself I was terribly shocked: Who exactly in the previous
generation permitted delaying a burial? I have neither heard nor
seen of such aleniency from the sages of Israel. For [a certain] sage
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[i.e., Moses Mendelssohn] attempted to permit this by claiming
that the boundary between life and death isn't known and
[therefore death can't be confirmed] before the decomposition of
the body [has begun]... and therefore [delaying the burial should
be permitted] a fortiori: if we delay the burial in order to bring a
coffin or shrouds, how much more so for concern for saving a life;
and he wrote that when they buried the dead in crypts, it was
possible [for one buried mistakenly] to knock on the coffin, but
nowadays when we bury in the ground, we have no choice but to
delay the burial [until we confirm the death]...

But the great sage R. Yaakov Emden [rejected his argument]...
and therefore I don't know of anyone who is great enough to
permit this. And it seems to me that since in the land of the Kaiser
people have become accustomed to delaying [the burial] because
of royal decree, the [prohibition on delaying the burial] was
forgotten until the [accepted practice] was considered to be
normative according to the Torah.

But let us consider this: It's without a doubt that when the Torah
commands: “If an individual is liable for capital punishment and is
put to death...you shall notleave his body overnight on the gallows,
rather you shall bury him [on that day]” [Deut. 21:22-23]—such
that one who violates this violates both a positive and a negative
commandment—that we are given a standard by which to
determine death; perhaps there was [such] a tradition among the
early scientists even though it has been forgotten among
contemporary doctors... or if they didn't have such a tradition from
scientists then Moses must have received such a standard as a
tradition from Sinai, or they based themselves on the verse, “All in
whose nostrils was the breath of the spirit of life,” [to establish]
that life is determined exclusively by breath of the nostrils, as is
explained in Yoma (85a) and as ruled by the Rambam and the
Tur/Shulhan Arukh.

And to claim, as you did, that [the case in Yoma] of one trapped
under a fallen building is not comparable [to other cases of death]
seems to me highly questionable, for is the verse [which mentions]
“the breath of the spirit of life” referring to a case of a fallen
building? Moreover, the opposite is known to be the case, that
when people die suddenly there's more reason to be concerned
that they only seem to be dead out of confusion... and even so when
[such a person] stops breathing, we no longer violate Shabbat [to
extract them]. Hence this principle applies to all deceased
individuals, for this is the standard that has been accepted since
the inception of our nation, and all the winds in the world can't
move us from the position of our holy Torah.
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And this [standard] is implied by Rambam, Laws of a Mourner
4:5, [where] he writes: “And one who closes [the eyes of the
deceased] at the moment of death is considered to be a murderer;
rather one must wait a short time in case [the deceased] has only
fainted.”
departs and what standard indicates this; therefore we must
conclude that he relied on what he wrote in the Laws of Shabbat,
ch. 2, regarding an individual trapped under a fallen building, that
we examine their nose since that is where the moment of death can
be determined, and regarding this standard he wrote that one
must wait a short time afterward lest he had merely fainted and
then one may close his eyes... and he didn’t say that one must wait
until signs of decomposition appear, namely black and green
discolorations...

Now Rambam should have informed us when the soul

But in any case that the deceased is immobile like a stone and has
no pulse, if afterward respiration ceases, we have only the words
of our holy Torah [to rely on and determine] that he is dead, and
they shouldn’t leave his body overnight and a kohein who [comes
into contact with this body] is liable for lashes...

And on the matter of the beraita in Tractate Semahot, ch. 8, where
it is taught: "One may go out to the cemetery to inspect the
deceased for three days [following the burial], and this is not
considered [emulating] the ways of the Amorites. And there was a
case where they checked on the deceased [and discovered that he
was alive], and he lived for another twenty-five years..." ...The
truth of the matter is that this is an anecdotal case, a freak event
that occurs once in a thousand years, that [an individual] should
revive after he fell and stopped breathing, so let the experts
[fathom it].
statistical possibility, akin to Honi the Circle-drawer who slept for
70 years... and it does not factor into the minority of cases that we
are concerned for in life-saving matters...

And it should not be considered even a distant
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3) Brain Death and Cadaveric Organ Donation

Responsa Iggerot Moshe Yoreh Deah 2:174

R. Moshe Feinstein (Russia/U.S., 1895-1986)

Regarding the matter of heart transplants — 19 Tammuz
5728 [July 15, 1968]...

Regarding the question of a heart transplant for a sick
person which some doctors have begun to perform, I don’t
want to write at length with proofs and rationales and
analysis, for [this would be counterproductive], for it
[would] imply that this matter requires proofs because it’'s
not straightforward, and [people] will come to be lenient by
saying that one could challenge [some of these proofs]; and
even if [such challenges] are worthless, they will have
already weakened [the force of the law] since [people] will
say that the rabbis are divided on this issue and therefore
one may be lenient, God forbid. Therefore I set the issue
forth here [clearly and succinctly].

For the heart transplantation that some doctors have
begun to perform recently is absolutely the murder of two
individuals, for they actively kill the heart donor who's still
alive, not only according to Torah law which gives the
standard of death, but even according to the words of the
doctors, among whom there are those who tell the truth that
[the donor] is still alive, but due to their wickedness they give
no concern to his life, which is only of short duration , or
might even last a few days. And they also actively kill the
heart-diseased patient himself [in robbing him] of several
years’—or even decades’—worth of life, for its known that
many patients with heart disease live for many years, but
upon removing his heart and transplanting in him another
person’s heart, all of them have died shortly thereafter—
most of them within hours, some of them within a few days.
And even the one in Africa who'’s still alive after some six
months?, based on what I've heard they agree that he won’t
survive...

This is the responsum which should be publicized in this
language—no more and no less.

Section 1: And now we can discuss what you wrote in your
lengthy responsum... and I will indicate what [ think is
correct, in my humble opinion...
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1 Philip Blaiberg, who received the second successful heart transplant in Cape Town, South Africa on Jan. 2, 1968 and survived for 19

months.
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Responsa Iggerot Moshe Yoreh Deah 2:146
On the issue of indicia of death—24 Av 5730 [Aug. 26,
1970]...

Regarding what the doctors say that indications of life and
death are found in the brain, that if according to their
assessment the brain isn’t functioning [the patient] is
considered dead even if he’s still breathing... The truth is
that cessation of brain function isn’t death, since as long as
one is breathing he’s considered alive; rather the cessation
of brain function is what causes death since [the patient] will
stop breathing, and it’s possible that since he’s still alive
[before respiration actually ceases] that there are types of
drugs—either of those that are known to man or that are as-
of-yet unknown—that would cause the brain to function
again... Therefore it's clear that one who kills such an
individual is a murderer and liable for capital punishment...
for neither the Talmud nor the poskim mention that
indications of life are found in the brain, and it’s not possible
to say that nature has changed, for even in the time of the
Sages the brain worked as it does now and all human life
depended onitand even so one wasn’t considered dead upon
cessation of brain function, and so it’s clear that the same is
true in our time.

However, it's abundantly clear that the nose isn’t the organ
that gives life to a person, nor is it the organ on which life
depends. Rather the brain and the heart are the organs that
give life to a person and enable him to breathe via the nose,
and the nose is only the organ through which occurs the
respiration that comes from the brain and the heart, and we
have no indication of life other than nasal [activity] —even
though the nose isn’t what generates respiration—since we
cannot easily detect activity in the heart or abdomen and all
the more so in the brain. And the verse, “all that has the
breath of life in its nostrils,” isn’t referring to the [source] of
the breath of life—for that’s definitely not in the nose, but
rather [it's saying that] the breath of life that’s visible to us is
located in the nostrils, even if it's not visible in the larger,
moving organs or in the heartbeat or abdomen; and
therefore the matter of clearing the heap on Shabbat
depends only on nasal [activity].
contradiction to this from the passage from the Zohar cited
by the Hakham Tzvi, that the heart is that which gives life to
all the limbs...

And there’s no
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And [ don’t understand on what basis you concluded:

It emerges that for the Hakham Tzvi there is but one
indication of life and that is the heart, so according to
this an individual whose heart is beating is considered
alive and an individual whose heart has stopped is
considered dead, though without respiration the heart
cannot function causing [the individual] to die
immanently.

for this isn’t the intention of the Hakham Tzvi, but rather as
[ wrote above that the heart provides life-force to all the
organs... and even nasal respiration is [enabled by] the
heart, and when heart stops functioning completely all limbs
stop moving, and breathing through the nose stops as well.
But as long as the heart is functioning—even with great
weakness such that the rest of the limbs aren’t moving—Ilife
is still present in respiration, since the nose is the last organ
to cease...

Responsa Iggerot Moshe Yoreh Deah 3:132
Establishing the time of death—5 Iyyar 5736 [May 5, 1976]...

On the matter of determining when an individual is
considered dead, it's stated explicitly in the gemara Yoma
(85a) that if a building collapsed on an individual that we
clear the heap even on Shabbat and uncover enough to
examine his nose... for if they don’t detect any life upon
checking his breathing, he’s considered dead, but even if the
breathing is very shallow he’s considered alive, and one can
detect this with a feather or thin piece of paper placed by the
nose, for if it doesn’t move he’s assumed to be dead. But they
must perform this examination several times, as I explained
in Iggerot Moshe, Yoreh Deah 2:174 §2, in explaining the
words of Rambam, Laws of a Mourner 4:5, who wrote that
“one must wait a short time in case [the deceased] has only
fainted”, meaning the amount of time where it would be
impossible to survive without breathing...

All this is in reference to terminally ill patients who don’t
require a ventilator, but there are patients who can’t breathe
[independently] and are placed on ventilators, which enable
them to breathe even if they are already dead, since artificial
breathing doesn’t render one alive. [Regarding such
patients,] if there are no other indicia of life, for [the patient]
seems completely unresponsive—even to a pinprick—Ilike
the state referred to as “coma”, as long as the ventilator is
attached it’s forbidden to remove it from his mouth, lest he
is still alive and this will kill him. But if the ventilator stops
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working because the oxygen runs out [i.e., the ventilator uses
oxygen tanks which need to be replaced], they shouldn’t put
it back in his mouth for a short time—approximately 15
minutes, at which point if he’s no longer alive he will have
stopped breathing and they will be certain that he’s dead...

But all this is in reference to people suffering from a
disease, but regarding those who were injured in a car
accident or a fall from a window and the like, it may occur
that they can’t breathe due to the contraction of the nerves
near the lungs and respiratory organs, but after breathing for
some time by means of a ventilator these contracted nerves
will expand and they will begin to breathe independently.
Regarding these individuals, even if they can’t breathe
independently and no other indicia of life are visible, it’s
possible that they’re still not considered dead. And since you
say that there’s now a test with which expert doctors can
determine—by means of injecting [a radioactive nucleotide
solution] into the blood vessels—whether the connection
between the brain and the body has been severed, for if [the
radioactive solution]
the brain has no more bearing on the body and also that the
brain has lysed completely, and it’s as if the head was forcibly
severed from the body; if so, we must be stringent with such
a patient such that even if he’s completely unresponsive—
even to a pinprick—and even if he doesn’t breathe
independently at all, we may not determine that he is dead
until they perform this test. For if they see that there is a
connection between the brain and the body—even if he’s not
breathing—they should put the ventilator in this mouth,
even for a long time; and only when they determine by
means of this test that there is no longer a connection
between the brain and the body, then they may determine—
based on lack of independent respiration—that he is dead...

doesn’t reach the brain, it’s clear that
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